DRAFT EVICTION LEGISLATION

THE GOVERNMENT LANDS (AMENDMENT) BILL, 2001

A Bill for

An Act of Parliament to the amend the Government Lands Act


ENACTED by the Parliament of Kenya as follows: -

1. This Act may be cited as the Government Lands (Amendment) Act, 2001.

2. The Government Lands Act (in this Act referred to as “the principal Act”) is amended by repealing section 2 and replacing it with the following new section –

2(1) In this Act, except where the context otherwise requires --

“forced eviction” involves the involuntary removal of persons, families, entities and groups from their homes and communities. 

“dwelling house” means any house or part of a house or room used as a dwelling or place of residence, and includes the site of the house and the garden and other lands and buildings let therewith.

“informal settlements” means any and all of those villages and communities located in urban areas that are located on both public and private land wherein persons occupy structures and live therein without benefit of legal title.

“jua kali market” means any stall, workshop or market occupied wholly or mainly for the purpose of carrying on trade by the sale or exchange of goods, wares, merchandise or refreshments.

“person” means a company or association or body of persons, corporate or unincorporated.

“public land” means all government land and also all that land held and owned by the local authorities.

“security of tenure” means the degree of protection afforded to persons occupying the informal settlement sector against infringement or unjust, unreasonable and arbitrary eviction or demolition.

“structures” means a dwelling house, jua kali market, church, mosque, school, hospital, clinic or any other building.

3.
 Section___ of the principal Act is amended by adding the following new subsection

1. To provide for the security of tenure for those persons living in the informal settlements, all forced eviction of persons and demolition of structures in the informal settlements as a practice shall be discouraged. Eviction and demolition may be allowed in the informal settlements only under the following situations:

a)  When there is a valid court order for eviction and relocation obtained pursuant to the provisions of this Act; or

b)  When an on-site development project designed to upgrade and rehabilitate an informal settlement is to be implemented by the government for the benefit of the occupying residents of the said informal settlement.

2. a)  No person other than the Commissioner of Lands may institute proceedings to obtain an  order for the eviction and relocation of a person occupying public land in the informal settlements. Similarly, no person other than the Town Clerk may institute proceedings to obtain an order for the eviction and relocation of a person occupying land held by the local authority in the informal settlements.  No person other than the legal titleholder may institute proceedings to obtain an order for the eviction and relocation of a person occupying private land in the informal settlements.

b) In determining whether to grant an order of eviction and relocation, the court must consider the following factors: i) whether there is a viable alternative to the proposed eviction and relocation; ii) the government’s proposed use for the land at issue; iii) the period of time in which the community has occupied the informal settlement; iv) the circumstances in which the community was initially settled in the informal settlement; v) the number of persons who live in the informal settlement; and vi) any other relevant issues brought to the attention of the court.

c) The court shall not grant an order for eviction and relocation unless i) it is satisfied that greater hardship will be done to the community at large if the persons are not evicted, than will be done to the residents if they are relocated; and ii) satisfactory arrangements have been made for the relocation of the residents to be affected.

d) An order of eviction shall contain therein a provision allowing for the relocation of the affected persons. That relocation shall be undertaken by the local government units, in coordination with the Department of Housing with the assistance of other government agencies within forty-five (45) days of service of final judgment by the court.
e) The affected persons shall be provided with relocation or resettlement sites with basic services and facilities and access to employment and livelihood opportunities sufficient to meet the basic needs of affected families. 
f) Prior to relocation or resettlement, adequate consultations on the matter of resettlement shall be undertaken with the duly designated representatives of the families to be resettled and the affected communities in the areas where they are to be relocated.

g) The Department of Housing and local government units shall jointly promulgate the necessary rules and regulations to carry out the above provision.
3.
In the event that the government undertakes an on-site development project with the aim of upgrading and rehabilitating a blighted area of an informal settlement, the government must proceed in a way that minimizes displacement of persons occupying structures therein. To the extent displacement cannot be avoided, those persons to be affected should not be rendered homeless but shall be relocated according to the provisions of Section 2 of this Act.

Moreover, before proceeding with any on-site development project that will forseeably displace residents therein, the following are mandatory:

      a)   When a development project will displace persons whose structures are located on government land, the Commissioner of Lands shall serve written notice of the development project and the identity of those structures which will be demolished on that person or persons to be affected either personally or by leaving it for him at his last known address at least ninety (90) days prior to the date of the demolition.

.  

b) When the development project will displace persons whose structures are located on

land held by local authorities, the Town Clerk shall serve written notice of the development project and the identity of those structures which will be demolished on that person or persons to be affected either personally or by leaving it for him at his last known address at least ninety (90) days prior to the date of eviction.

c)   Further notice of the demolitions shall also be published by affixing a copy in the District Commission, District Officer and area Chief’s offices and in some public or conspicuous place or situation in the area concerned such as the area school, church, mosque and meeting hall, and, where it is deemed necessary, by publishing it in the Gazette.

d)   Such publication or affixing shall be deemed good and sufficient publication and 

notice to all persons concerned. Any person who, without lawful cause or excuse, tears, defaces, alters, injures or removes any notice so affixed shall be guilty of an offence and liable to a fine not exceeding 1,000 shillings.

e)   When notice of the development project and demolition in the informal settlement sector is given under this Act, any affected person who is dissatisfied with the proposed demolition of his structure, he may within thirty days after being notified of the demolition appeal in writing to the Commissioner of Lands or Town Clerk who shall hear and determine the appeal and shall notify the resident in writing of its decision.
f) The Minister of Lands may make regulations to provide for the practice and 

procedure to be followed in respect of appeals under this section.

g) Any party to an appeal to the Commissioner of Lands or Town Clerk who is

dissatisfied with the decision of that office may appeal to the Resident’s Magistrate’s Court.  Any party to an appeal to the Resident Magistrate’s Court who is dissatisfied with the decision may appeal to the High Court whose decision is final.

     4.
In the execution of any eviction or demolition of persons or structures situated in the 
informal settlement sector, the following shall be mandatory:

a) When the eviction is to take place on government land, the Commissioner of Lands

shall serve written notice of the eviction on the person to whom it is to be given either personally or by leaving it for him at his last known address at least ninety (90) days prior to the date of eviction.

.  

b) When the eviction is take place on City Council Land, the Town Clerk shall serve 

written notice of the eviction on the person to whom it is to be given either personally or by leaving it for him at his last known address at least ninety (90) days prior to the date of eviction.

c) Notice of the evictions shall also be published by affixing a copy in the District 

Commission, District Officer and area Chief’s offices and in some public or conspicuous place or situation in the area concerned such as the area school, church, mosque and meeting hall, and, where it is deemed necessary, by publishing it in the Gazette.

d) Such publication or affixing shall be deemed good and sufficient publication and 

notice to all persons concerned. Any person who, without lawful cause or excuse, tears, defaces, alters, injures or removes any notice so affixed shall be guilty of an offence and liable to a fine not exceeding 1,000 shillings.

e)  Local government officials or their representatives must be present during the eviction 

or demolition and properly identified at all times.

f)   No eviction or demolition shall take place between sunset and sunrise or on any

Sunday.

g)  No use of heavy equipment shall be allowed for demolition except for structures that 

are permanent and of concrete materials.

    5.   There shall be a moratorium on the eviction of all persons and demolition of structures

situated therein for a period of three (3) years from the affective date of this Act; or until the Constitution of Kenya is amended to provide for the security of tenure for the urban poor and marginalized living in the informal settlement sector or whichever comes sooner.

The moratorium shall not apply to those persons who have constructed their structures after the effective date of this Act or for cases enumerated in this Act.

   6.
Any person who violates any provision of Section 1 herein shall be imposed the penalty of not more and three (3) years of imprisonment or a fine not less than 50,000 Kenyan shillings, but not more than 100,000 Kenyan shillings or both at the discretion of the court.  

Provided, that if the offender is a corporation, partnership, (limited or otherwise), or association, the penalty shall be imposed on the officer or officers of the said corporation, partnership, association who caused the violation.

   7. 
All persons subjected to any eviction not in full accordance with the Act, shall be entitled to restitution and/or compensation for any losses of land, personal, real or other property or goods.  The absence of legal title to land by affected person shall not be a bar to compensation.
Compensation can include land and access to common property resources and shall not be limited to cash payments.
   8.
Any person or persons who claim that any of the provisions herein have been violated with respect to himself, he shall apply to the High Court in its original jurisdiction and notwithstanding the provisions of the Government Proceedings Act, the Court shall have the power to issue orders of injunction which it deems appropriate.

Complaints of violations of these regulations against state, administrative or local government executives and officers shall be filed and prepared in accordance with section ___.

Complaints against subordinate officials including but not limited to those chiefs, sub-chiefs, employees, agents and others acting for or on behalf of state, administrative or local government officials shall be filed with the office of ____ who shall cause to institute administrative or judicial proceedings against any subordinate official or employee who may have committed an offense in violation of these regulations.

In all instances, the aggrieved party may filed his/her complaints directly with a court of competent jurisdiction pursuant to section ____ of the Civil Code of Procedure.

Questions:
Who is protected by the legislation?

Is it limited to urban areas?

Is it limited to informal settlements? If so, what constitutes an informal settlement?

Do we distinguish between an eviction and “forced eviction”?

Are we opposed to evictions by the government and its agents only? What about private landlords who do small, small evictions? Consider evictions by occupying powers, international financial and other institutions or organizations, transnational corporations and individual third parties including public and private landlords or land owners.

Should there be an obligation to explore all possible alternatives before an eviction?  What about the right to receive all relevant information and right to full participation and consultation throughout the process? Do the affected person have a right to propose alternatives to evictions that must be considered?

Do we need to spell out the rights of persons who are faced with a forced eviction the right to a fair hearing before a competent, impartial and independent court or tribunal; legal counsel and effective remedies?

Should we include language that a court in determining whether to issue a court order should consider all relevant circumstances of the affected persons and any decision made should be in full accordance with principles of equity and justice?

Regarding compensation, do we need to identify details relating to valuation, criteria for determining resettlement eligibility of affected households and how to develop ways to prevent illegal encroachers and squatters including an influx of non-residents entering in to take advantage of resettlement benefits. One way to do this is early recordation of names of all affected persons that will be entitled to compensation.

Consider making direct reference to Operation Directive 4-30 of the World Bank regarding guidelines to be followed when World Bank funded projects displace people.  IE Kibera.

· involuntary resettlement to be avoided or minimized where feasible, exploring viable alternative designs such as realigning roads 

· where displacement is unavoidable, resettlement plans should be developed. Displaced persons should be compensated for their losses in full replacement cost prior to the actual move; assisted with the move and supported during the transition period in the resettlement site, and assisted in their efforts to improve their former living standards, income earning capacity and production levels.

· Community participations in planning and implementing resettlement should be encouraged. Appropriate patters of social organization should be established and existing social and cultural institutions of resettlers and their hosts should be supported and used to the greatest extent possible.

· Resettlers should be integrated socially and economically into host communities so that adverse impacts on host communities are minimized.

· Land, housing, infrastructure and other compensation should be provided to the adversely affected population, indigenous groups, ethnic minorities, etc

What about threats or harassment regarding evictions? Does this Act adequately “prevent” evictions versus just punishing it after the fact?

State must enforce the law against its agents and third parties who carry out forced evictions such as private landlords, developers, international institutions and any third parties. Do we need to expressly say this?

What about specific language regarding evictions that result from upgrades in slums??

